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(2) Is made pursuant to—

(i) A trading practice or similar guid-
ance approved or adopted by either an
agency of the United States govern-
ment or the Treasury Market Practices
Group, or

(ii) Any trading practice, program,
policy or procedure approved by the
Commissioner in guidance published in
the Internal Revenue Bulletin.

(e) Designated security. For purposes
of this section, a designated security
means any—

(i) Debt instrument (as defined in
§1.1275-1(d)) issued by the TUnited
States Treasury Department, the Fed-
eral National Mortgage Association,
the Federal Home Loan Mortgage Cor-
poration, or any Federal Home Loan
Bank; or

(ii) Pass-through mortgage-backed
security guaranteed by the Federal Na-
tional Mortgage Association, the Fed-
eral Home Loan Mortgage Corporation,
or the Government National Mortgage
Association.

(g) Effective/applicability date. This
section is effective on February 21,
2012. This section applies to a qualified
fails charge paid or accrued on or after
December 8, 2010.

[T.D. 9579, 77 FR 9847, Feb. 21, 2012]

§1.864-1 Meaning of sale, etc.

For purposes of §§1.861 through 1.864—
7, the word ‘‘sale’” includes ‘‘ex-
change”; the word ‘‘sold” includes
“‘exchanged’’; the word ‘‘produced’ in-
cludes ‘‘created”, ‘‘fabricated”, ‘‘man-
ufactured’”, ‘‘extracted’”, ‘‘processed’’,
“‘cured”’, and ‘‘aged’’.

[T.D. 6948, 33 FR 5090, Mar. 28, 1968]

§1.864-2 Trade or business within the
United States.

(a) In general. As used in part I (sec-
tion 861 and following) and part II (sec-
tion 871 and following), subchapter N,
chapter 1 of the Code, and chapter 3
(section 1441 and following) of the Code,
and the regulations thereunder, the
term ‘‘engaged in trade or business
within the United States’ does not in-
clude the activities described in para-
graphs (c) and (d) of this section, but
includes the performance of personal
services within the United States at
any time within the taxable year ex-

§1.864-2

cept to the extent otherwise provided
in this section.

(b) Performance of personal services for
foreign employer—(1) Excepted services.
For purposes of paragraph (a) of this
section, the term ‘‘engaged in trade or
business within the TUnited States”
does not include the performance of
personal services—

(i) For a nonresident alien individual,
foreign partnership, or foreign corpora-
tion, not engaged in trade or business
within the United States at any time
during the taxable year, or

(ii) For an office or place of business
maintained in a foreign country or in a
possession of the United States by an
individual who is a citizen or resident
of the United States or by a domestic
partnership or a domestic corporation,
by a nonresident alien individual who
is temporarily present in the United
States for a period or periods not ex-
ceeding a total of 90 days during the
taxable year and whose compensation
for such services does not exceed in the
aggregate gross amount of $3,000.

(2) Rules of application. (i) As a gen-
eral rule, the term ‘‘day’’, as used in
subparagraph (1) of this paragraph,
means a calendar day during any por-
tion of which the nonresident alien in-
dividual is physically present in the
United States.

(ii) Solely for purposes of applying
this paragraph, the nonresident alien
individual, foreign partnership, or for-
eign corporation for which the non-
resident alien individual is performing
personal services in the United States
shall not be considered to be engaged
in trade or business in the United
States by reason of the performance of
such services by such individual.

(iii) In applying subparagraph (1) of
this paragraph it is immaterial wheth-
er the services performed by the non-
resident alien individual are performed
as an employee for his employer or
under any form of contract with the
person for whom the services are per-
formed.

(iv) In determining for purposes of
subparagraph (1) of this paragraph
whether compensation received by the
nonresident alien individual exceeds in
the aggregate a gross amount of $3,000,
any amounts received by the individual
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